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ABSTRACT

The author considers features of relationships between the fiduciary (management, board of director) and shareholders (beneficiaries).
The nature of fiduciary relations is connected with «a critical resource» (assets) of the beneficiary. In the company economic interests
of various participants (shareholders, management) face. Delegation discretion the shareholder to the management will allow to
build together with the shareholder effective economic strategy of the company, under condition of execution of fiduciary duties.
The management possesses administrative immunity within the limits of application of the business judgment rule. Actions of the
management at transaction fulfilment should have real character, possess economic sense, a rationality and to promote achievement
of economic benefit in the form of increase to shareholder value. The special attention is given to the fiduciary nature of interaction.
Imposing of fiduciary duties on the management allows the beneficiary to protect the company from destruction of shareholder value.
The shareholder should specify such game rules that the management was unable break them or, at least, cost of their infringement
would be above reception of personal benefit. Fiduciary principles allow to soften the conflict between management and the shareholder.
Besides, the fiduciary mechanism possesses a preventive element, keeping the company from destruction. The given obligation of loyalty
protects resources of the shareholder from wrongful acts from the management. Fiduciary principles allow to balance economic interests
between a management and shareholders.
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1. INTRODUCTION

The owner of the organization’s property (assets) is
endowed with specific powers (including managerial dis-
cretion), due to which it is possible to ensure the maxi-
mum efficiency of the company’s economic activity and
the rational use of property both independently and by the
appointed (selected) manager, who is entrusted with the
management of the organization on behalf of the owner
ensuring the integrity and security of property. One of the
necessary conditions for the successful cooperation of the
owner with the person managing his property is confidence
in the relationship between them (Resolution of the Con-
stitutional Court, 2005].

The fiduciary institute involves the separation of man-
agerial rights of managers and the control rights of the as-
sets’ owners.

Fiduciary relations between the management and the
owners are built through legal fiction — a legal entity. Since
the legal entity is a product of legal technology (legal fic-
tion) the will of the legal entity is expressed by the owners
(owners of assets) by forming a group or sole expression
of the will. Regardless of the external attributes of the le-
gal entity (company) the latter acts through its manager
based on fiduciary principles in the interests of its own-
ers who have shares (a share in the authorized capital). In
this case we are talking about an agent problem between
the owner-principal and the manager-agent, as a result of
which the latter, using his powers, can derive illegal bene-
fits from the assets entrusted to him.

The mechanism of corporate governance implies un-
equal opportunities of shareholders (owner) to influence
the decisions made by the head of the company depending
on the share of participation (block of shares). Each share-
holder (owner) has the right to compensation for losses
suffered by the company through unlawful actions of the

managerial body. The owner (shareholder) has the right to
file an indirect claim for recovery of losses suffered by the
company by making transactions in violation of corporate
law (paragraph 37 of the Resolution of the Plenum of the
Supreme Arbitration Court, 2003).

The legal goal of fiduciary transactions is the transfer
of managerial authority of carrying out actions in the in-
terests of the owner (beneficiary). The subject of fiduciary
relations includes the actual and legally significant actions
implemented in the interests of the beneficiary (Resolution
of the Thirteenth Arbitration Court of Appeal, 2013].

The fiduciary nature of the relations of owners is as-
sociated with the redistribution of "shareholder value"
within the company among them (we are talking about the
owner’s role and control in the company depending on the
share of participation (block of shares). The peculiarity of
fiduciary relations is as follows. The manager (fiduciary)
performs actions (transactions) within the framework of
the managerial authority delegated to him regarding the
critical resource — the assets (property) of the company
owned by the beneficiary. The owner (participant, share-
holder) delegates to the manager not only fiduciary re-
sponsibilities (due diligence, loyalty), but also managerial
discretion (the right to make decisions in business at his
own discretion).

The conformity of the company's performance to the
goals for the achievement of which it was created depends
on the quality of management (The appeal definition of the
Supreme Court of the Russian Federation, 2013]. The stat-
ed goal of the company is to achieve corporate benefits:
increase in market capitalization, profits, improvement in
the quality of corporate governance, increase in investment
attractiveness, acquiring competitive advantages (Resolu-
tion of the Constitutional Court of the Russian Federation,
2004].

A distinctive feature of fiduciary relations is loyalty,
which must protect the economic interests of the owner
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from the illegal behavior of the trustee (opportunism).
Some authors associate fiduciary relationships with the
obligation of the manager’s loyalty (Miller, 2013; Smith,
2002]. In other words, in the context of fiduciary relations
the obligation to maintain loyalty implies that the director
is not entitled on his own behalf and in his own interests
or in the interests of third parties to perform transactions
that are homogeneous with those that make up the subject
of the company’s activity, and to participate in another ho-
mogeneous (with similar types of activity) organization or
perform the responsibilities of director there.

The fiduciary mechanism protects the owner from un-
justified risks and the manager’s behavior related to the
use of the company’s assets in the personal interests of the
manager (opportunism on his part), and excludes separatist
actions by unscrupulous participants.

DeMott evaluates fiduciary relationships on an ad hoc
basis (to resolve a specific situation), when relations be-
tween the parties are associated with certain legitimate ex-
pectations of one party with respect to the other (DeMott
D., 2015].

We made an attempt to resolve the agent conflict be-
tween the owner and the manager using the fiduciary
mechanism and the critical resource theory in order to
prevent the destruction of shareholder value. The article
is multidisciplinary in nature, since it covers not only the
elements of corporate governance that are part of corpo-
rate finance as a science, but also of corporate law. The
fiduciary mechanism is considered as a tool to reduce the
risk of transactions on the part of management in personal
interests.

The paper considers fiduciary duties imposed on the
manager. They make it possible to assess the circumstanc-
es of making managerial decisions in the company, when
it is impossible to take into account all the circumstances
that may occur in the future. We will try to get insight into
the essence of fiduciary relations between stakeholders in
a company, which is a kind of a “black box with resources
and its internal structure is a secret” (Demsetz, 1997].

2. RESOLVING THE PROBLEM
OF INCOMPLETE CONTRACTS
THROUGH THE FIDUCIARY
MECHANISM

The problem of incomplete contracts is that the parties
(the owner of assets and the owner), due to limited ration-
ality, cannot foresee in practice all the circumstances of
their relationship, namely, to take into account in advance
all possible situations that may arise in the course of the
manager's performance of his duties, or the occurrence of
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these circumstances is so unlikely that the parties do not
take them into account, etc. (Hart, 1995). The Nobel lau-
reate Oliver Hart made the greatest contribution to the de-
velopment of the theory of incomplete contracts, in which
it is impossible to accurately determine the rights and
obligations of the parties in unforeseen situations (Hart,
2001).

Failure to observe due diligence and carefulness (fi-
duciary duties) on the part of the governing body, delib-
erate stealing of money and gaining personal gain that
result in the loss of the company’s assets indicate abuse
by the manager acting against the interests of the compa-
ny and its owners. If inaction on the part of the manager
led to the loss of the company's property, this fact can-
not be considered a normal condition of civil circulation
or ordinary business risk. In this case the manager also
violates fiduciary duties and bears civil liability (Resolu-
tion of the Nineteenth Arbitration Court of Appeal, 2015].
When determining the interests of the company one should
take into account the relevant provisions of the constituent
documents and decisions of the owners (for example, on
determining priority areas of business activities, approval
of strategies and business plans, etc.).

The financial interest may include any direct or indi-
rect financial (material) interest, benefit, share, bonus,
other privileges and advantages that a person can receive
directly or through his representative, nominee holder,
relative as a result of such transaction. Restrictions relat-
ed to financial interest can be written in the statute. They
are aimed at preventing the implementation of the will of
the manager, which does not coincide with the will of the
owner (Resolution of the Ninth Arbitration Court of Ap-
peal, 2010]. The charter defines the model of behavior of
the company’s manager when making certain transactions,
including transactions with financial interest. Finally,
through the corporate statute the company’s owners can
limit managerial discretion and thereby protect the organ-
ization from destruction of the company's value (Defini-
tion of the Constitutional Court of the Russian Federation,
2011]. Otherwise, acting within the framework of broad
discretion, the manager may make a loss-making transac-
tion (for example, replacing critical liquid resources by
non-liquid resources), which does not meet the interests of
not only the company, but also its owners.

He is forbidden to conduct transactions with himself (a
ban on concluding a transaction through a nominee pur-
chaser, with a close relative, with a legal entity where he
or his relatives are participants, work in managerial posi-
tions, etc.) and otherwise be enriched by transactions, if
the information regarding the interest of the manager or
representative who concludes such a transaction, including
the peculiarities of what benefits he will receive, directly
or indirectly or what losses the company incurs, is not ful-
ly disclosed [Definition of the Supreme Arbitration Court
of the Russian Federation, 2011].
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In addition, the manager is obliged to make decisions
taking into account all available information, in the ab-
sence of a conflict of interests, taking into account the
equal treatment of the company’s shareholders, within the
ordinary entrepreneurial risk, taking into account the de-
sire to achieve sustainable and successful development of
the company [Letter of the Bank of Russia, 2014, p. 2.6.1,
126].

While performing his responsibilities the head of the
organization must act reasonably and in good faith in or-
der to prevent the deterioration of the company’s financial
condition, the commission of unlawful actions in manag-
ing business activities [Resolution of the Plenum of the Su-
preme Arbitration Court of the Russian Federation, 2013].
In exercising his rights and fulfilling the duties specified
in the statute the manager should exercise diligence and
discretion that should be expected from a good leader in a
similar situation under similar circumstances [Resolution
of the Presidium of the Supreme Arbitration Court of the
Russian Federation, 2012].

Good faith and reasonableness mean a person’s behav-
ior that is characteristic for the caring owner or conscien-
tious businessman. Accordingly, in order to determine dis-
honesty and unreasonableness in the actions (inaction) of a
particular person, his behavior must be compared with the
real circumstances of the case, including the nature of the
duties assigned to him and the terms of the turnover and
the requirements of care and prudence that any reasonable
person and conscientious participant in the turnover must
demonstrate. The manager cannot be found guilty of caus-
ing losses to the company if he acted on the basis of the
usual conditions of business turnover or within reasonable
business risk.

In any case, the company is endowed with resources
and the presence of managerial discretion delegated to the
authorized representative — the executive in order to put
into practice an economic strategy that improves efficien-
cy and creates competitive advantages, and, ultimately,
corporate benefits for its participants.

The nature of fiduciary relationships is inherently sim-
ilar to the nature of resources (Smith, 2016], since the
beneficiary (owner) delegates authority in relation to the
management of the company's resources to an authorized
representative (manager).

On the one hand, the fiduciary mechanism makes it
possible to mitigate the risks associated with incomplete
contracts and, on the other hand, imposes restrictions on
the manager associated with transactions in relation to a
limited resource for personal interests.

The need to avoid excessive rigidity and to ensure ap-
plicability in the widest range of situations leads to the
fact that the formulation of laws allows for different inter-
pretations. The interpretation and application of such reg-

ulations depends on law enforcement practice. There will
always be a need to clarify doubtful points and adapt them
to changing circumstances.

In determining the nature of fiduciary relations the law
enforcer tries to solve the problems of incomplete contract
(negative consequences that may arise in the future). The
company’s management (management, board of directors)
a priori assumed fiduciary obligations to act exclusively in
the interests of shareholders and the company.

A law enforcement practice is an integral part of cor-
porate governance. A company can use judicial practice
to develop a criterion of suspicious transactions (not in
the interests of the company) or transactions in its own
interests (transactions with interest) and document it as an
internal standard (conditional classification of transactions
for interest).

Using the conditional classification of suspicious trans-
actions the owner can evaluate the fairness of transactions
(disclose their features) and immunize against judicial
control (to spell out the features of individual transactions
in internal documents that make it possible to exclude the
material liability of the manager — to spell out the model
of expected behavior in a given situation of a reasonable
and conscientious manager. Participating in certain trans-
actions the manager must take all measures so as not to
harm the company’s property and in determining what ac-
tion should be taken to exercise the degree of care and
diligence required of him by the nature of his participation
in the transaction).

The peculiarities of the relationship between the trustee
and the owner are considered by using the legal analysis,
in particular with a focus on law enforcement practices
(the wording of laws is not always accurate, it is a logi-
cal consequence of the principle according to which laws
should have a general application).

Fiduciary responsibilities are a legal preventive tool
with the help of which the manager will act in the best
interests of the company and with due diligence and pru-
dence, including all necessary actions that an ordinary re-
spectable person will use in such circumstances, and not
from a position of financial interest.

3. THE FIDUCIARY PRINCIPLES
AND THE CRITICAL
RESOURCE THEORY

A critical resource is a broad concept that includes not
only money, real estate or land, but also specific proper-
ty such as confidential information of a trustee (manage-
ment) and beneficiary (owner), human capital, intellectual
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capital. Confidential information may relate to the actions
regarding competitors; it is a key critical resource in fidu-
ciary relationships. Upon receiving it a participant (share-
holder) may turn out to be a competitor of the company or
an affiliate of a competitor), is able to use it for personal
interests and harm the commercial interests of the organi-
zation and its owners (Resolution of the Fifteenth Arbitra-
tion Court of Appeal, 2015].

According to the theory of the critical resource the trus-
tee performs an action with respect to the critical resource
(assets) belonging to the beneficiary at his own discretion
(managerial discretion). These legal relationships identify
fiduciary relations (trust) by using the criterion of loyalty.
It is the obligation of loyalty that protects the beneficiar-
ies from unlawful behavior of trustees (Smith, 2002). The
obligation of loyalty is dictated by the situation when the
manager, using the resources of the owner, at his discretion
(bypassing the decisions of the owner or without obtaining
approval), acts in personal (selfish) interests or the inter-
ests of entities affiliated with a trustee (Resolution of the
Arbitration Court of the Moscow District, 2016].

If the company’s management (board of directors) has
not shown due care and discretion, has not taken all nec-
essary measures for the proper performance of its duties,
has taken actions aimed at obtaining personal gain (for ex-
ample, obtaining unreasonable benefits), contrary to the
established procedure and expression of will of the author-
ized body, it has shown its personal interest and violated
fiduciary responsibilities. Its actions led to a decrease in
the money supply (in our case — a critical resource) in or-
der to derive personal profit, that is, it preferred personal
interests to the detriment of the interests of the company.
In fact, every act of misappropriation can be considered a
violation of the fiduciary duty of loyalty.

The owner is obliged to control the activities of man-
agement and not neglect the principles of effective corpo-
rate governance including direct actions in managing the
company. The person who made the investment (partici-
pant, shareholder) has a completely understandable desire
to know about the fate of his investments (either directly
or with the help of an appropriate consultant), namely to
receive information about the activities of the legal entity,
to control his profit entitlements. If an investor invested
his money and suddenly stopped receiving invitations to
general meetings, then he will inevitably become anx-
ious, because his financial interests are directly affected.
A sharp decline in the value of assets — a critical resource
(through poor management) is considered as a deprivation
of the owner of his property, although formally the partic-
ipant is not deprived of his shares. In such circumstances
he has the right (obligation) to seek clarification of the
company and the registration authority in order to obtain
legal protection of his interests (Presidium of the Supreme
Arbitration Court of the Russian Federation, 2013].
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The legal essence of corporate relations in joint-stock
companies (whether public or non-public) and limited lia-
bility companies (for example, regarding the coordination
of transactions with interested parties, obtaining informa-
tion about the company) has much in common. The es-
sence of corporate relations regarding decision-making by
the general meeting of participants (shareholders) is the
exercise by the participants (shareholders) of the company
of their rights to manage the company and maximize prof-
its from continuing business activities.

For limited liability companies and joint-stock compa-
nies common approaches should be applied in the regula-
tion of corporate relations (Decree of the Constitutional
Court of the Russian Federation, 2014]. The legal structure
of the company as a form of collective entrepreneurship
implies that owners, acquiring stakes (shares) in the au-
thorized capital of the company and using their property in
order to receive income as part of the profit from the activ-
ities of the company, are vested with certain rights that al-
low them to participate in the management of the affairs of
the company, to get information about its activities, to take
part in the distribution of profits, in case of liquidation,
to receive a part of the assets remaining after settlements
with creditors, or their value, and to realize other rights
stipulated by the legislation and constituent documents of
the organization. Having chosen this form of exercising
the right to freely use their abilities and property for entre-
preneurial and other economic activities not prohibited by
law such as the creation of a commercial organization and
participation in its activities with its capital, the owners of
the company consciously and independently make strate-
gic economic decisions (including delegating management
discretion to an authorized person) and taking upon them-
selves the burden of caring for their own well-being, as a
result of which they bear the risk of economic inefficiency
of the company’s activities (Resolution of the Constitu-
tional Court of the Russian Federation, 2010].

In the company’s activities a collision of different
participants (shareholders, management) is possible. The
owners have autonomy and broad discretion in making
business decisions. Transferring their managerial powers
to an authorized representative, they, in fact, grant the lat-
ter his managerial immunity as part of the rule of business
decision. At the same time, fiduciary duties are imposed
on the manager, as a trustee, to act in the interests of the
company and its shareholders (owners).

Opportunism is interpreted as a personal interest,
which is the essence of the internal structure of the compa-
ny (Williamson, 1979). Opportunism is associated with the
problem of incomplete contract, when it is impossible for
the parties to stipulate the conditions in the agreement, if it
will not be possible to foresee events that may occur in the
future. Due to the complexity of the agreement between
the interested parties (between the trustee and the benefi-
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ciary) a window is created for adventurous behavior (since
it is impossible to take into account all the circumstances
in the contractual relationship, in particular between the
owner and the manager, which may occur in the future; the
so-called incomplete contract problem), when the actions
of one participant (owner, manager) related to obtaining
personal gain (the ability to influence managerial deci-
sions) are equally selfish for another party to the agree-
ment (Grossman, Hart, 1986].

In the case of incomplete contracts we use the mech-
anism of expected damage, which was developed by the
European Court of Human Rights. The beneficiary party is
put in a situation in which he would have been if the agent
had executed the contract. The purpose of compensation
should be to create such conditions for the beneficiary in
which he would had been if there had been no violation.

An important condition for assessing the expected
damage is how it can be foreseen. Only under this condi-
tion the parties to the contract will be able to determine the
legal and financial consequences of violation of contrac-
tual obligations, to decide which is preferable for them:
to suffer additional losses arising from the observance of
their contractual obligations, or to violate their obligations
under the contract and to pay the other party the mone-
tary compensation stipulated by the contract. Therefore,
the expected damage should be assessed in such a way that
the parties could calculate their financial losses in case of
breach of the contract.

A game model is created in which the owner (benefi-
ciary) models the potential situation of opportunism on the
part of management (violation of fiduciary duty), and then
formulates this in the agreement (describes the situation
unfavorable for the trustee, since the “expected” damage
exceeds the benefits that the management can receive in
case of conducting a transaction in personal interests). In
this case we are talking not only about the damage to the
company, which can be caused by the manager, but also
about deviations from the model of behavior of the trustee,
which can be spelled out in the agreement.

The liability is excluded if the actions and the end re-
sult in the form of losses are related to the situation in the
economy, the needs of society and other significant factors
(unfavorable market conditions, financial crisis, natural
disasters and other events, etc.). For example, it is possible
to assess the likelihood of a decrease in the value of assets
for a certain period of time during which the beneficiary
would pay taxes or the likelihood of a rapid deterioration
in the company's financial position over the modelled time
period.

The manager has certain autonomy in making decisions
in the business sphere and is protected by the rule of busi-
ness decisions in case of making business miscalculations
due to the risky nature of the activity (Resolution of the

Presidium of the Supreme Arbitration Court of the Russian
Federation, 2011]. However, the contractual relationship
between the owner and the manager does not allow to re-
solve some misunderstandings to protect the assets of the
owner from unlawful behavior of the management body.

The Russian law enforcer makes sure that the actions
of the manager (trustee) are real, the transaction in rela-
tion to the assets (critical resource of the owner) has a
real economic sense, reasonableness and contributes to
the achievement of the economic effect in the form of an
increase in "shareholder value" (Resolution of the Ninth
Arbitration Court of Appeal, 2016].

In fiduciary relationships there are both contractu-
al features and assets — resources (Merrill T., Smith H.,
2001). The trustee manages the assets by virtue of discre-
tionary management powers in the interests of the owner
(beneficiary). Moreover, the beneficiary is not such if the
formal owner, from a practical point of view, has very lim-
ited rights exercised in relation to the income in question,
to a greater extent acts as a fiduciary (trustee) or admin-
istrator in the interest of stakeholders (Resolution of the
Ninth Arbitration Court of Appeal, 2013].

The contractual construction (the relationship between
the owner and the manager) between the participants can
look quite complicated in the legal sense. In addition, the
assets that are the property of the beneficiary cannot al-
ways be clearly identified.

Human capital is a knowledge that is expressed in skills
and know-how, in connections and social networks, in cre-
ativity and motivation, in the ability to destroy and create,
which contribute to the growth of production and labor
productivity (Lobel, 2015). The process of formation and
accumulation of human capital requires significant efforts
and costs from the person and the whole society. The accu-
mulated human capital is the main multicomponent factor
in the formation and development of innovative economy
— a knowledge economy that operates in the market envi-
ronment with targeted state support.

Intellectual capital is one of the main factors in deter-
mining the value of business and its competitiveness. The
way to achieve the growth of these indicators is in satisfy-
ing customer needs based on continuous improvement of
the company’s management focused on the accumulation
and effective use of the key categories of intellectual re-
sources, such as: staff qualifications, information technol-
ogy and management structure.

For example, regarding the intangible assets the owner
has legitimate or legal expectations confirmed by the avail-
ability of documents. In this case the concept of “proper-
ty” is not limited to the existing property and also covers
assets, including claims, in respect of which the benefi-
ciary can claim that he has a reasonable and “legitimate
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expectation” that he will be able to effectively exercise
property rights, and not merely hope for the recognition by
the property law, which was impossible to effectively im-
plement and could not be regarded as property — an asset.
Regarding the right of claim, in the absence of documenta-
ry justification for the occurrence of indebtedness there is
only hope for the recognition of property law, which can-
not be regarded as property. By submitting an application
for the registration of intangible asset the company has the
right to expect that its application will be considered while
the company has a “legitimate expectation” of the right
to register its intangible asset (for example, a trademark),
which is property.

The fact of the legal connection of the beneficiary
(shareholder) with the assets of the company or the manag-
er who manages this property makes it possible to identify
the presence of fiduciary relationships. Often, the benefi-
ciary influences the decisions of the trustee (in fact, con-
trols the management) using the legal personality of the
company as a corporate tool in their own interests, creating
companies (a specific corporate structure) that are inter-
connected (Definition of the Supreme Court of the Russian
Federation, 2016].

In addition, the beneficiary must be proactive in rela-
tion to the activities of the trustee: to receive information
about the activities of the company, to verify the validity
of transactions, to control the income, — all this is related
to his financial interest.

The leitmotif of fiduciary relations between the partici-
pants should be the principle of goal-setting — coordination
of the will of the parties. The will of the beneficiary is a
priority in decision-making by those persons who are en-
dowed with managerial discretion.

In case of violation of fiduciary duties the manager is
liable, and the beneficiary has the right to compensation
for damage. In this case a number of features must be tak-
en into account. If the trustee acted within the framework
of the company’s economic strategy (the priority area of
activities), for example, sold an asset that was not profit-
able and could become unprofitable, then his actions are
considered reasonable and conscientious. Moreover, if the
manager within his competence has committed acts that
may be associated with negative consequences for the
company as a result of business failures, such actions are
not grounds for bringing a trustee to civil responsibility,
because he acted within the economic development strat-
egy of the company. In other words, if the manager per-
forms his fiduciary duties in good faith, he is protected
by the business judgment rule. However, situations may
arise when the management, hiding behind the business
judgment rule, makes transactions in its personal interests,
substituting its miscalculations with the risk of economic
activity.
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An abstract model of the manager’s expected behavior
is used to assess the manager’s guilt. Participating in the
civil circulation he has to take all the necessary measures
in order not to harm the property of the company. In deter-
mining what measures should be taken he should demon-
strate the degree of care and discretion (auxiliary fiduciary
duties) that are required of him by the nature of his par-
ticipation in the circulation. However, there are situations
when the director is forced to take appropriate measures
in an unusual situation that cannot be taken into account.
In such situations the manager’s actions do not go beyond
the usual risk if he accepts personal responsibility for the
performance of duties, provided that his actions exceed the
expected behavior from an abstract conscientious director,
for example, he gives guarantees on his own behalf, pledg-
es his own shares in the authorized capital (Resolution of
the Arbitration Court of the Moscow District, 2018].

The violation of the fiduciary duty of loyalty by the
director is manifested in his unscrupulous and unreasona-
ble actions (inactions), which led to losses. Unscrupulous
actions (inactions) of the director are considered proven
if he acted in the event of a conflict of personal interests
(interests of affiliates of the director) and interests of the
legal entity, including the situations if the legal entity had
a real interest in making a transaction, except those cases
when information about a conflict of interest was disclosed
in advance and the actions of the director were approved in
the manner prescribed by law.

A violation of the fiduciary duty by the trustee occurs
when the manager creates a company by analogy with the
corporate structure of the main organization with identi-
cal types of activities (creating a direct competitor) in an
obvious conflict of interest. Therefore, the manager (trus-
tee) by using a critical resource — the company's assets
(business reputation, financial, labor and other resources)
in personal interests causes losses to the company and its
owners (Resolution of the Arbitration Court of the Far
Eastern District, 2016].

An effective motivation helps to reduce the risk of
making transactions by the managers in their personal in-
terests. A legal entity consists of separate, but nevertheless
related groups of persons, including owners and managers.
In order to serve the interests of the company (to create a
contribution to the final result of the company) each partic-
ipant must have a personal interest. The mechanism of mo-
tivation should take into account the interests of stakehold-
ers. The initiator of introduction of the motivation program
should be the owner. The motivation program should be
based on the principle of team production. Participants are
encouraged to focus on the organization’s important long-
term goals: attraction and retention of the organization’s
leading employees with exceptional knowledge and expe-
rience. The remuneration should be directly related to the
results of the legal entity’s activities and professionalism
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of its employees. The incentive is set in order to increase
the company's production and financial performance by
increasing the interest of employees in improving the pro-
duction process, for example, the task is to achieve a cer-
tain share price in a certain period of time. Such programs
of long-term motivation of participants are common in the
business practice of large companies, which indicates their
effectiveness. Such a mechanism of motivating the inter-
ests of different participants will improve labor efficiency
and retain valuable management staff.

Let us consider the features of such incentive programs
in practice. The goal of incentive program is to maintain
the long-term success of companies by encouraging man-
agement and employees so that they focus on important
long-term goals while attracting and retaining their exec-
utives and employees with exceptional knowledge and ex-
perience (Chugunova, 2015].

The remuneration that is paid according to the mo-
tivation program is directly related to the results of the
company and the professionalism of its employees. It was
established with the aim of increasing production and fi-
nancial performance by raising the interest of employees
in improving the production process. Such employee mo-
tivation programs are common in the business practice of
large companies, both Russian and foreign, which indi-
cates their effectiveness. Among large Russian holdings
similar programs are available at COMSTAR, Lukoil, Alfa
Capital, AFK-Sistema, Norilsk Nickel and others.

The remuneration of the top manager, like any other
employee, is remuneration for labor depending on qual-
ification, complexity, quantity, quality and conditions of
the performed work. It also includes compensation pay-
ments and incentive payments. A compensation package
for managers usually includes the base (constant) and var-
iable parts of annual salaries and bonuses, a package of
social benefits, as well as options tied to the growth of the
company’s value.

There is another classification of the compensation
package for managers: constant, conditionally variable
and absolutely variable parts. The constant part depends
on the position held and changes very rarely (for example,
when changing job responsibilities or being transferred to
another position). The amount of payment is calculated
depending on the category (grade) of the position on the
salary scale.

The conditionally variable part depends on the dili-
gence of the employee, i.e. on his motivation to do his
job. The maximum possible value is set for this type of
payments (as a rule, as a percentage of the salary) as well
as the criteria for assessing diligence. Depending on the
applied efforts and the obtained results during the estimat-
ed period of time an employee can get from 0 to 100 % of
a conditionally variable part (but not more).

The absolutely variable part depends only on the results
of the work performed in excess of permanent responsibil-
ities while this work required considerable labor. For ex-
ample, a bonus may be given for participating in a project
aimed at automation and reduction of costs. Each time the
amount of payments for this part is specially calculated
and, as a rule, factored into the project budget.

The main difference between the motivational schemes
applied to managers and the methods of stimulating oth-
er employees is a greater share of the variable part of re-
muneration in the total amount of payments, as well as a
longer period for which bonuses are paid (Akmaeva, Epi-
fanova, 2018].

One can use the following tools in long-term incentive
programs: payments for achieving key performance indi-
cators (remuneration in case of achievement/exceeding of
certain indicators is paid out at the end of the program
period), real participation in ownership (acquisition of the
company’s shares).

The company’s management buys the company's shares
at a lower price or receives them as a bonus in order to
obtain future income through an increase in payments on
securities (dividends) and increase in the company’s value
(in the case of the sale of securities) with a restriction of
their sale after a certain period of time. During the period
of the program’s duration managers have all the rights of
the company’s owners and receive dividends. If the stock
price drops managers are insured for the sum of shares.

The choice of a long-term incentive program (moti-
vation) or a combination of such programs depends on a
number of factors, which include the size and form of own-
ership of the organization, strategic goals of owners and
shareholders. An important condition and key to the ef-
fectiveness of the incentive system is its competitiveness,
compliance with the internal strategy and corporate culture
of the organization (Tsypurko, 2014].

It should be noted that the nature of fiduciary relations
is associated with a critical resource (assets) of the benefi-
cial owner. Under the conditions of transfer of managerial
discretion over the assets to the manager the owner must
limit managerial powers and reduce the risk of misconduct
on the part of management. Otherwise, the trustees could
make transactions with a critical resource in their own in-
terests.

In the context of the problem of incomplete contract the
beneficiary can stipulate in the contract with the trustee
that his fiduciary duties should be aimed at implement-
ing an economic strategy that maximizes the shareholder
value of the company, improves the quality of corporate
governance, creates competitive advantages, etc. In con-
tractual relationships provisions should be made for the
following: if the manager acts within the framework of the
company’s strategy with possible negative consequences
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(business miscalculations), then his liability is excluded
(he is under the immunity of the business judgment rule).
If the manager ignores his fiduciary duties in making busi-
ness decisions, the agreement developed by the Europe-
an Court of Human Rights can specify the features of the
expected damage. The fiduciary principles are a tool de-
signed to protect the company from poor (unprofessional)
management. In addition, the fiduciary institute provides
participants (management and owners) with a “road map”
in implementing the economic development strategy of the
company (coordinating long-term interests of shareholders
and management bodies). The fiduciary principles solve
the problem of incomplete contract. To a certain extent the
fiduciary duty allows the owner to be protected from op-
portunism of the manager, obliges the latter not to make
transactions with financial interest, which may lead to
civil liability. Finally, the fiduciary mechanism makes it
possible to reduce the gap between the interests of man-
agement and participants preventing the destruction of
shareholder value.

4. CONCLUSION

We have tried to build a certain model-algorithm tak-
ing into account law enforcement practices, which make it
possible to limit the risks associated with the loss of the
company's property (part of assets) as a result of violations
of fiduciary principles by the management and to improve
the quality of corporate governance.

Basically, the fiduciary mechanism is the company's
internal standard designed to protect a critical resource
(to prevent the destruction of assets or deterioration in
the quality of corporate governance). Fiduciary relations
between participants (owners and management) make it
possible to balance the company’s economic interests, on
the one hand, and the circle of people whose rights are af-
fected by managerial decisions. Fiduciary principles make
it possible to achieve stability in corporate relations, elim-
inating the risks of incomplete contracts and improving the
quality of the company’s management.
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